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EDITORIAL NOTES 


ANNOUNCEMENT 


It has been the practice in the past to publish the LAw JourNAL each 
month throughout the year. Most periodicals of like nature suspend 
publication entirely during the summer months, appearing monthly from 
October to May inclusive. Because of the function of the NEw Jersey 
Law JOURNAL as a reporter of State Tax Board and State Utility Board 
decisions we feel that the July number should be published to take care 
of the late decisions. There is very little activity in the courts and before 
Public Boards in the summer months and decisions during that period 
can be published readily in the October number. We now propose to 
publish the JouRNAL monthly from October to July inclusive, instead of 
as heretofore. The size of the magazine has been materially increased 
by new departments, so that even with the omission of the summer months 
our subscribers will receive a much larger magazine for the money than 
heretofore. There will be no change in price and the new plan of publi- 
cation will become effective in 1935. 





A TALE OF TWO STATES 

The Legislature adjourned until December after thoughtfully ap- 
propriating ten millions of dollars, which it hoped would be made avail- 
able by a settlement of ihe Dorrance tax litigation. This performance 
by the leaders of the dominant party in that body seems to be unparralled 
in Legislative history. The tax case has not been settled and the Governor 
is faced with the necessity of calling back these statesmen for a special 
session in order to provide funds for relief work this winter. The way 
this case has been handled by the officials of this State indicate that per- 
haps, and for several reasons, the people of the State would be better off 


if the case were compromised immediately. 

Comparisons are indeed odious but they must be made at times for 
the common good. We regret to have to record the manner in which this 
tax litigation was handled in the State of Pennsylvania and to hang our 
head in shame because of the feeble efforts of our own State officials. 
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John T. Dorrance (Owner of the famous Campbell Soup Co.) died 
Sept. 21, 1930, at his home in Cinnaminson, Burlington County, N. J., 
leaving an estate appraised at approximately $115,000,000.00 mostly in 


cash and liquid securities, practically all of which was located in New 


Jersey in Camden banks. 

On March 3ist, 1933, the State of Pennsylvania collected $14,394, 
698.88 tax and $104,278.03 interest for death transfer taxes and holds 
security up to $4,000,000 to cover any further claim. The State of New 


Jersey has collected nothing. 
The Chronological history follows: 


Pennsylvania New Jersey 
1930 1930 
Sept. 21. John T. Dorrance died. 
Oct. 2. Will probated, Surrogate, 
Burlington County. 
193! 1931 
April 21. Tax authorities make as- April 6. Executors filed Inherit- 
sessment of $31,465,200 upon ance Tax return with Comptrol- 
claim decedent domiciled in ler. 
Penna. Aug. 17. Executors file amended 
return. 
Oct. 17. State Tax Commissioner 
Martin made assessments of $12,- 
247,333.52 and $4,521,143.90. 
Dec. 12. Tax Commissioner re- 
opened assessments and gave Ex- 
ecutor further time to submit ad- 
ditional information as to deced- 
ents domicile. 
1932 1932 
Feb. 15. Orphans court sets aside March 7. Additional information 
assessment upon ground decedent furnished by Executors consist- 
domiciled in N. J. ing of record of Penna. proceed- 
Sept. 26. Penn. Sup. Court re- ings. 
verses Orphans Court and fixes Oct. 10. Tax Commissioner rein- 
assessment at $17,437,655.26. states previous assessments. ; 
Dec. 22. Orphans Court enters de- Dec. 2. Executors serve notice 0! 
cree pursuant to direction of Su- Appeal from Assessment. 
preme Court. 
1933 1933 
Jan. 10. On reargument Supreme Jan. 17. Ordinary, grants leave to 
Court refuses to modify previous Executors to file amended peti- 
decree. tion. 
March 13. U. S. Supreme Court March 14. Amended Petition filed. 
refuses to grant Writ of Certior- 
ari. 
March 31. Taxes paid. 
1934 
Proceedings still pending. 
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How amiable we are in New Jersey. It is so easy to withdraw, 
amend, and adjourn in certain cases. In Pennsylvania the Officials and 
the Courts were extremely unkind and severe with this wealthy estate 
but in New Jersey things are different. We cannot find it in our hearts 
to be uncivil or importunate with the representatives of a hundred mil- 
lion. In Pennsylvania every act that the ‘States officials or Courts could 
do to enforce their claim was completed within twenty-one months of 
the assessments. 

Appeal to the United States Supreme Court only delayed matters a 
little over two months and within two years the money was collected. 

In New Jersey the only definite action in three years and eleven 
months is an administrative order re-instating an assessment as originally 
made Oct. 17, 1931. The case has lately been laid before the Prerogative 
Court for decision, and an able and painstaking brief presented by former 
Attorney General Stevens and his assistant. 

Thereafter in all probability it must be passed upon by the Court 
of Errors and Appeals and their decision may be followed by application 
to the Supreme Court of the United States. 

With diligence the case may now be disposed of in the year 1935 
but this is by no means certain. 

Vhen the original assessments were made Oct. 17, 1931, the Ex- 
ecutors had, under the Law, sixty days to appeal therefrom. Instead of 
appealing they filed a petition verified by their Proctor, setting forth the 
fact of the assessment made in Pennsylvania and referring to the evi- 
dence of domicile previously submitted to the New Jersey authorities they 
stated that testimony had been taken in Pennsylvania and that they had 
a large amount of additional information, facts and evidence to submit 
to the New Jersey authorities for consideration before final action on the 
New Jersey assessment; and asked that the proceedings be reopened and 
the assessment cancelled. This action was very obligingly taken by the 
amiable Tax Commissioner, although no valid reason appears therefor. 
In his brief submitted to the Court Attorney General Stevens claims 
that the State authorities were mislead by the application and had no 
thought that it was in reality a pretext to delay proceedings until the 
decision in the Pennsylvania case nor did they think it would result in 
any change of front upon the part of the Executors upon the question 
of domicile. On this point he wails. 


“Acting on the good faith of the Petitioners and suspecting no change 
of attitude, or intention on their part respondent granted their petition on 
Dec. 12, 1931, and opened set aside and cancelled the assessment to per- 
mit them to submit the proposed Additional proof. 

“It later appeared that the real reason for desiring respondent to 
set aside the assessment of Oct. 17, 1931, was to avoid appealing from 
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that assessment by Dec. 17, of that year while their contest in Pennsyl- 
vania was still pending. There was no dispute about the assessment of 
direct taxes, either with respect to rates, computations or amount, and 
the only ground upon which they could have rested such an appeal was 
the contention that decedent was not domiciled in New Jersey, which 
would have been a very embarrassing contention for them to make while 
they were contending in Pennsylvania that decedent was domiciled in 
New Jersey. The purpose of setting aside the assessment was therefore 
one of benefit and accommodation to them and their petition did not 
disclose any doubt or question of decedents domicile in New Jersey that 
would put respondent on notice that the order to open or set aside the 
assessment would be used to the advantage of petitioners and to the dis- 
advantage and prejudice of respondent, or the State of New Jersey. 
‘7s. * @ 

“We claim that the change of condition resulting from the opening 
of that assessment was brought about by the design and intention of pe- 
titioners to preserve themselves against the Pennsylvania judgment, and 
that they caused respondent to change his position disadvantageously and 
to the prejudice of the State of New Jersey innocently and without his 
knowledge of their intention, and that they cannot now plead that the 
New Jersey assessment was made after the Pennsylvania decision and 
that it is invalid because decedent was held in that decision to be domiciled 
in Pennsylvania.” 

No where does any reason appear for the reopening of this assessment 
except the desire to accommodate. The only other reason may have its 
foundation in the law of inertia. A favorable decision by the Supreme 
Court of Pennsylvania would have saved some public officials a lot of 
hard work. In fact they knew that if additional information were 
furnished it would be for the sole purpose of attacking the fact of 
domicile and that it would be detrimental to the interests of the State to 
have that done. In view of that situation their clear duty was to refuse 


to be amiable on this occasion and proceed with the States business. In 
their Brief the Counsel for the Executors point out: 


“It is true that the assessment of Oct. 17, 1931, was opened at the 
request of the Proctor of the Executors, but there was no obligation to 
keep it open for any specific time, and a new assessment might have been 
made at once if the State Tax Commissioner of New Jersey had ordered 
it made. 

On March 7, 1932, more than six months before the decision of the 
case by the Pennsylvania Supreme Court, the State Tax Commissioner 
of New Jersey had in his possession all of the facts and information rela- 
tive to Dr. Dorrance’s estate which he now has, excepting information as 
to the case in the Pennsylvania Supreme Court, and also the facts set 
forth in the stipulation entered into by the parties. 

x * x * * 

After March 7, 1932, the State Tax Commissioner had full oppor- 
tunity to know exactly what the facts were relating to Dr. Dorrances 
domicile. 
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With a full knowledge of these facts the State Tax Commissioner 
and his Counsel, including the Attorney General and his learned assistants 
saw fit to await the determination of the case by the Pennsylvania Su- 
preme Court.” 


The principal question presented by this case is whether or not the 
decedent was domociled in New Jersey or Pennsylvania. The Pennsyl- 
vania Courts have decided finally that the decedent was domiciled in that 
State and to that extent they have the jump on New Jersey. If our 
highest Court comes to the same conclusion that is the end of the case 
and the Legislature will have to look elsewhere for relief funds and our 
taxpayers will be denied the relief that this larger sum would give to the 
State. If our Courts come to a different conclusion, the case will then 
go to the United States Supreme Court. 

Because of the delay on the part of our officials the Executors are 
now able to plead as a bar to this tax assessment, the assessment and 
finding of the Supreme Court of Pennsylvania. It is claimed that under 
the due process and the full faith and credit provisions of the Federal 
Constitution, a double tax cannot be collected by two separate States each 
claiming to be the domicile of the decedent. On this point the brief for 
the Executors quotes from a decision of the United States Supreme 
Court in First National Bank of Boston vs. Maine, 284, U. S. 312: 


“The rule of immunity from taxation by more than one state, de- 
ductible from the decisions in respect of these various and distinct kinds 
of property, is broader than the application thus far made of it. In its 
application to death taxes, the rule rests for its justification upon the 
fundamental conception that the transmission from the dead to the living 
of a particular thing, wether corporeal or incorporeal, is an event which 


cannot take place in two or more states at one and the same time.” (326). 
x -* * * x 


“A transfer from the dead to the living of any specific property is 
an event single in character and is effected under the laws, and occurs 
within the limits, of a particular state; and it is unreasonable, and in- 
compatible with a sound construction of the due process of law clause of 
the 14th Amendment, to hold that jurisdiction to tax that event may be 
distributed among a number of states” (327). 


If our Court finds the fact of domicile contrary to the Pennsylvania 
decision (and there is ample evidence to support such a conclusion) it 
may be that the United States Supreme Court may examine the facts for 
the purpose of final decision. The reason that Court did not grant the 
Writ of Certiorari or attempt to review the decision of the Pennsylvania 
Court was because the Federal question was not properly presented to 
or passed upon by the Supreme Court of Pennsylvania. Even the clever 
and astute lawyers available to the representatives of one hundred million 
can and are denied access to the Supreme Court of the land if they fall 
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into the error of failing to properly claim constitutional rights in the 
court of first instance. 

These oversights on the part of the mighty are of more than usual 
interest to the humbler members of the profession. There is something 
awe inspiring about one hundred million dollars that makes the ordinary 
mortal even lawyers and statesmen numb at the approach of its pos- 
sessor. Ordinary judgments and standards are pushed aside or over- 
looked in the quest for some extraordinary yardstick or phenomenal com- 
pass by which to chart the course of dealing therewith. Even experienced 
counsel overlook the obvious in the effort to waive before this magnificence 
some proof of dazzlineg ingenuity. Like two swains before the most 
beautiful girl in the world, neither appears at his best and awkwardly 
they present their suit with many a slip and error. 

If New Jersey is right as to the domicile of the decedent, Pennsyl- 
vania can thank the diligence of her officials and courts and a slip in 
proceedure on the part of counsel, for a seventeen million dollar Godsend, 
received during the heart of the depression. Not only the courts but the 
fates reward the diligent. The decedent upon building a new home at 
Radnor, Pennsylvania, anticipated that there might be some confusion as 
to domicile, in the event of his death. Upon consulting counsel it was 
deemed desirable to create some evidence of an animus manendi, so 
counsel reached under his hat and produced an extraordinary document 
called a domicile agreement which according to the Attorney General’s 


brief : 


“Recites the purchase by them on April 22, 1925, of the Radnor 
residence and that decedent and his wife— 
“are still residents of Pomona Farms, in the Township of Cinnamin- 
son, in the County of Burlington and State of New Jersey, and 
still keep their house open at that place and intend to occupy it the 
same during a portion of each year”. 


The parties mutually agree: 


1. “That the residence of said John T. Dorrance, and Ethel M. 
Dorrance, his wife, shall continue to be at Pomona Farms, in the 
Township of Cinnaminson, County of Burlington and State of New 
Jersey, as heretofore, notwithstanding the fact that . . . (they) may 
occupy during a portion of each year said lands and premises known 
as ‘Woodcrest’. . .” (R. 62). 

2. That neither party will change his or her residence from 
“Pomona Farms,” Cinnaminson Township, Burlington County, New 
Jersey, to any other place, or undertake to do so without the written 
consent of the other. 

3. That neither party will vote in any other voting place or elec- 
tion district than in which said “Pomona Farm,” at Cinnaminson 
Township, Burlington County, New Jersey, shall be located without 
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the written consent of the other. The parties being now voters and 
are registered as such therein. 

4. That neither party will file his or her income tax return in 
any other internal revenue district than that in which said “Pomona 
Farms” shall be located. 


~ 


5. That neither party will claim to have any other residence 
than that at “Pomona Farms” in the Township of Cinnaminson, Coun- 
ty of Burlington and State of New Jersey, without the written consent 
of the other. 

6. In case of the death of either party the will of the one so dy- 
ing shall be offered for probate in the office of the Surrogate of the 
County of Burlington in the State of New Jersey, without objection 
by the other as to the jurisdiction of said Surrogate to admit said 
will to probate, unless prior to the death of the one so dying it shall 
be mutually agreed between the parties in writing that their residence 
shall be changed to some place other than the Township of Cinnamin- 
son, County of Burlington (R. 63). 

7. This agreement shall continue in full force and binding effect 
upon both parties unless changed in writing, signed by the parties 
(R. 64). 


This effort of Counsel, and certain other declarations called self- 
serving were seized upon by the Pennsylvania Supreme Court to 
spell out an alleged attempt upon the part of the testator to escape 
the imposition of taxes in Pennsylvania. 

The Federal questions have been raised and argued in the proceed- 
ings in this State, so it may well be that the United States Supreme 
Court may be called upon to decide the issue. If that Court decides that 
the domicile of the decedent was in Pennsylvania this State will collect 
nothing. If it decides that the domicile was New Jersey the Estate of the 
decedent will be called upon to pay transfer taxes in two States, not be- 
cause the decedent was domiciled in both States (which could not be) 
but because the Federal question was not properly raised in the Pennsyl- 
vania proceedings. The Attorney General points out that a plea of neglect 
of Counsel would be unavailing in such a case, citing In Re Robertson 
95 N. J. L. 672. Whether this seventeen million dollar oversight will 
cost the estate the amount involved remains to be seen. But if the 
Supreme Court holds that under the full faith and credit clause of the 
Constitution this State is bound by the decision of the Supreme Court 
of Pennsylvania on the question of domicile that result can be attributed 
only to the amiability of our officials who permitted our sister State to 
out run us in the race for Justice. This point hardly seems tenable how- 
ever because this State was not a party to the Pennsylvania proceedings 
and the first available defense to any suit upon a foreign judgment is 
lack of jurisdiction for failure to serve process upon the party sued. 
Accord is given to foreign judgments only when jurisdiction was obtained 
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over the party against whom such judgment ts asserted. A common in- 
stance is the refusal of many States to recognize foreign divorce decrees 
when jurisdiction over the person of the defendant was not obtained 

Che question before the Government of New Jersey is whether or 
not the negotiations toward a settlement of this tax litigation should be 
earned further and an earnest effort made to compromise the matter, 
It is by no means a foregone conclusion that the State will collect these 
taxes. An adverse decision is not impossible. On the other hand _ the 
I-xecutors should realize that the odds are against them and that interest 
is running upon the assessment at the rate of six to ten per cent per 
annum. 

Surely a compromise figure could be arrived at acceptable to both 
parties to the controversy. After all the best law suit is the settled law 


sult. 


SALES TAX IN ILLINOIS 


Che operation of the two per cent sales tax in the State of Illinois 


has in one year’s time, it is claimed, saved that State from threatened 
} 


vankrutpey. It brought into the general revenue fund over thirty-six 
This appears from statements attributed to Knowl- 
m L. Ames, Jr., Director of State Finance Department. It 1s 
aimed to be a popular tax and the least burdensome form of taxa- 
As a result the State is on a cash basis and is discounting its 
It is claimed this form of taxation accomplished three very 
desirable results, viz: 
1.—Made possible the complete elimination of the State tax on 
real estate for the first time in the State’s history. 
2.—Furnished nearly $18,000,000 for emergency relief. 
3.—Acted as a cushion when other statutory revenues shrank 
alarmingly, permitting diversions to the school fund, meeting veter- 
ans’ adjusted compensation claims and generally maintaining the 


credit ot the State. 





ACTIONABLE SLANDER 
By Etroy Heap ey, of the New Jersey Bar. 


Slander may be succinctly defined as a false and malicious defama- 
tion made by word of mouth, tending to injure or disgrace the person 0! 
whom the words are spoken, the definition and distinction being set forth 
in American and English Encyclopedia of Law, Volume 18, pages 862-863, 
the distinction being given that, with regard to that species of defamation 
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which is effected by writing or printing or by pictures and signs, and 
which is technically denominated libel, although in general the rules ap- 
plicable to it are the same that would apply to verbal slander, yet in 
other respects it 1s treated with a sterner rigor than the latter, and 
it is well settled that an action may be maintaind for the publication 


of written words when it could not be maintained for the publica- 
tion of the same words by mere oral discourse, rule being in short 
that oral words which tend to disgrace the person pf whom they 
are spoken and which do not impute the commission of a crime are 


not actionable without proof of special damage, whereas written words 
the manifest tendency of which is seriously to hurt another’s reputation 
are actionable without proof of special damage, even though the commis- 
sion of no crime be imputed. Oral slander as a cause of action may be 
divided into five classes as follows: (1) Words falsely spoken of a person 
which impute to the party the commission of some criminal offense in- 
volving moral turpitude, for which the party, if the charge is true, may 
be indicted and punished. (2) Words falsely spoken of a person which 
impute that the party is infected with some contagious disease, where, if 
the charge is true, it will exclude the party from society: or (3) Defama- 
tory words falsely spoken of a person, which impute to the party unfit- 
ness to perform the duties of an office or employment of profit, or the want 
of integrity in the discharge of the duties of such an office or employment. 
(4) Defamatory words falsely spoken of a party which prejudice such 
party in his or her profession or trade. (5) Defamatory words falsely 
spoken of a person which, though not in themselves actionable, occasion 
the party special damage. Pollard v. Lyon, g1 U.S. 225. 

The distinction of libel action from a slander action is noted in the case 
of (Hand v. Winton, 38 N. J. L. 122 which is a libel case, which holds 
that to print and publish that a man has been guilty of such an act must 
necessarily be to hold him up to the derision and contempt of the com- 
munity. In such a case special damages need not be shown in the plead- 
ing, and also the difference under the rules of the common law and the 
modern practice act are told. The rule of slander suits is stated in McCuen 
v. Ludlum, 17 N. J. L. 12 on page 17, “In case the charge if true will sub- 
ject the party charged to any indictment for a crime involving moral 
turpitude, or subject him to an infamous punishment, then the words will 
be in themselves actionable.” In the case of Haigh v. Morris, 7 N. J. L. 
347 at page 362, the non-suit was reversed in an action for saying of an- 
other that he had committed perjury on a trial in the court of another 
state. The general bad character of the plaintiff may be shown because 
he relies upon its goodness before calumniated as the principal ground of 
damages, is set forth in Sayre v. Sayre, 25 N. J. L. 235 at page 248, with 
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many other valuable distinctions as to the evidence, citing Cook v. Bar- 
clay, 1 Penn. 169, as to the animus with which the words were spoken. 
Judgment for the defendant on demurrer was entered in the case of Ogden 
v. Riley, 14 N. J. L. 186, because there is nothing in the declaration to 
show that the marle spoken of and said to have been stolen, had been 
previously dug up or severed from the land or freehold. The case of 
Bartow v. Brands, 15 N. J. L. 248 holds that the defendant having put 
himself upon the general issue, which includes not only a denial of speak- 
ing the words, but of speaking them with the malicious intent and mean- 
ing imputed to him, we have only to inquire if the plaintiff gave any evi- 
dence in support of his allegations which ought to have been submitted to 
the jury. That they (the jury) could give compensation for the wounded 
feelings, see Deyo v. Clough, 43 Atl. Rep. 653. The requirements of the 
slander complaint are discussed in the case of Holmes v. Webster, 62 
N. J. L. 55, 40 Atl. Rep. 778, where a demurrer was sustained, and where 
two of the grounds set forth and considered were; first that the defama- 
tory words used by the defendant concerning the female plaintiff are not 
set forth in either count of the declaration: and secondly that it is not 
averred in either count that the words complained of were falsely and 
maliciously spoken. The case of Cole v. Grant, 18 N. J. L. 327 holds of 
the words that they are not of themselves actionable ; none of them neces- 
sarily imply a charge of perjury; yet they are actionable if there be a col- 
loquium, concerning a proceeding in a court of competent jurisdiction, and 
the words are alleged to have been spoken in reference to that proceeding, 
and impute to the plaintiff a criminal offence. 

The New Jersey Practice Act simplifies the former procedure and 
sets forth: see Comp. Stat. 1910, page 4085, Sec. 106: In an action 
founded on a libel or slander, the plaintiff may aver that the words or mat- 
ter complained of were used in a defamatory sense, specifying such de- 


famatory sense, without any prefatory averment to show how such words 


or matter were used in that sense, and such averment shall be put in issue 
by the denial of the alleged libel or slander: and if the words or matter 
set forth with or without the alleged meaning show cause of action, the 
declaration shall be sufficient. The New Jersey statute of Limitation of 
Actions, reads that every action upon the case for words shall be com- 
menced and sued within two years next after the words spoken and not 
after, see Comp. Stat 1910, page 3164, Sec. 3, (first clause). By an Act 
approved April 30, 1934, P. L. 1934, pg. 287, the limitations for bring- 
ing civil actions for libel or slander was fixed at one year after the pub- 
lication. The words “trespass to the person or property” in section 5 of 
the executors and Administrators Act (Comp. Stat. 1g10, page 2260) do 
not include libel or slander apart from special damage to property rights, 
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see Alpaugh v. Conkling, 88 N. J. L. 64: 95 Atl. Rep. 618, that the legis- 
lature did not intend that libel or slander, considered purely as injurious 
to the feelings and reputation, and apart from special damage, should sur- 
vive to the personal representative, the case citing the distinction in point 
of damages : for in libel and slander, damages for physical sickness caused 
by the libel or slander are not recoverable. Butler v. Hoboken, etc., Co. 
73, N. J. L. 45, 62 Atl. 272. And as to slander of title to property, see 
Andrew v. Deshler, 43 N. J. L. 16, pages 19-20, “Nor is there any sub- 
stantial difference between an action for slander of a title to property and 
an action for slander of the person when in the latter instance the words 
are actionable only on the ground of the special damage which has re- 
sulted. But whether or not such close similarity exists, the statute must 
be taken to apply in this and in similar cases, because they are not only 
within the words of the act, but they are also withn the mischief to be 
remedied.” In the case of Stiles v. Kuriloff, et als., 141 Atl. Rep. 314, 
plaintiff returned the deposit and that being so, the cases appear to hold 
that there can not be actionable slander in a suit by the owner for statements 
causing the breach by a third person of a valid contract to purchase, such 
statements having been made subsequent to the execution thereof, for 
there is nothing to indicate in the complaint that the contract for sale made 
by plaintiff with the third person was not enforceable, and if enforceable, 
she suffered no damage by reason of the filing of the bill of complaint and 
lispenden by defendants. She could have filed a bill for specific perform- 
ance in the Court of Chancery or sued for a breach of the contract. She 
did neither but voluntarily returned the down payment. 


Another distinction is set out in the case of Van Horn v. Van Horn, 
50 N. J. L. 318 at page 325, 28 Atl. Rep. 669, that an action for slander 
will not lie jointly against two—such an action cannot be maintained be- 
cause the words of one are not the words of another. A separate action 
for words spoken must be prosecuted against each. Towns. SI. & L. -113, 
118: Thomas v. Rumsey 6 Johns. 26. Even if husband and wife uttered 
similar words simultaneously, they were regarded as two separate publica- 
tions and an action had to be brought against the husband alone for what 
he said, and against both husband and wife for her words. Odg. Lib. & 
S. p. 371, and cases cited. The basis of the action of Van Horn v. Van 
Horn, 52 N. J. L. 284, 20 Atl. Rep. 485 is stated as the fraudulent and 
malicious acts of the defendants in driving the plaintiff out of her business, 
cited in Hildebrandt v. Wright, 126 Atl. Rep. 459, that the gist of the 
action is malice, and in Finkelstein v. Geismar 91 N. J. L. 46: 106 Atl. Rep. 
209, judgment for plaintiff was affirmed as it was open to the jury to 
legitimately find that the defendant’s motive in making the statement was 
to drive the plaintiff off of the street where they were both doing busi- 
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ness. That evidence as to the financial standing of the defendant is ad- 
missible upon the question of damages in an action of slander, as stated in 
Weiss v. Weiss, 95 N. J. L. 125: 112 Atl. Rep. 184, that the mode of prov- 
‘ing the wealth of defendant for the purpose of increasing damages de- 
pends upon the question whether the damages to be allowed are com- 
pensatory or punitive in their nature. In the former case the damages are 
enhanced by the reputation of the defendant as to his circumstances and 
standing, and therefore the evidence should relate to his reputed wealth 
and standing. In the other case the inquiry should be as to his actual 
pecuniary ability, and hence the amount of his property should be stated 
by persons having knowledge of the subject. 

While an action of slander will not lie jointly against several persons 
because the same words can only be spoken by one person, a sweeping 
charge of misconduct levelled against a public board without excption 
necessarily points the finger of condemnation at every member thereof, 
though none are named: and every member of the board may maintain 
an action therefor. (see Reilly v. Curtiss, 83 N. J .L. 77: 84 Atl. Rep. 
199:) We note (in Davenport v. Patterson, 98 N. J. L. 65: 118 Atl. Rep. 
708.) examination on matters directly in issue or directly relevant to the 
issue is a matter of right, and its exclusion is error. One of the matters 
relevant to the issue was the bona fide character of the suit, and a long 
and unexplained delay of a slandered plaintiff in taking steps to vindicate 
his reputation and punish the slanderer, might well be regarded by the 
jury as casting a doubt on the good faith of the action. It would be a 
legitimate and natural subject of comment by counsel in addressing the 
jury, and was a matter on which counsel was entitled to inquire. Where 
the dismissal of the plaintiff was set forth as a special injury resulting 
from the slander, (Potter v. Batt, 72 N. J. L. 470: 63 Atl. Rep. 282:) it 
was held secondly, even if such influence were discoverable, that would 
not be enough to fasten on the defendant responsibility for the plaintiff's 
removal, if in fact the plaintiff's conduct, as shown by his own admis- 
sions was the efficient cause of his discharge. In pleading the terms 
usually employed to denote the relation between the slander and the loss 
for which the plaintiff claims damages are that “by means of” the slander 
the loss was suffered. 2 Chit Pl. 633 et seq. 

As to the matter of privilege, we find in the case of La Porta v. 
Leonard, 88 N. J. L. 663, 97 Atl. Rep. 251, that the English rule is modi- 
fied by the decisions of the American Courts: and the case cites with ap- 
proval, that a modern American writer of distinction affirms in harmony 
with this doctrine that: “It is here generally held that the privilege of 
lawyers, witnesses, and parties is conditional upon the pertinence of the 
matter to the question on hand and its materiality.” I Street, Liability, 
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308, and cases cited. This case also sets forth and approves the doctrine 
which requires the Court to submit to the jury the question of provocation, 
in cases where the complaining party insists upon punitive or exemplary 
damages. This case is followed by the case of Rogers v. Thompson, 89 
N. J. L. 639: 99 Atl. Rep. 389: wherein the trial court directed a verdict 
for the defendant upon two grounds : (a) that the communication being 
uttered in the course of a legal proceeding was privileged: (b) that if the 
proceedings were not judicial the utterance was made under a qualified 
privilege requiring plaintiff to prove malice, in which respect the court 
held that the plaintiff had failed. The defense of privilege should be 
pleaded: (Shaw v. Bender, go N. J. L. 147: 100 Atl. Rep. 196.) Also the 
defense of justification should be pleaded. (Bingham v. Schindel, 92 N. 
J. L. 502: 105 Atl. Rep. 727.) The rule is thus stated in Odgers on 
Libel & Slander at page 245: “If the words be spoken in the presence of 
strangers wholly uninterested in the matter, the communication loses all 
privilege.” Cited in Kruse v. Rabe, 80 N. J. L. 378: 79 Atl. Rep. 316, in 
acase of a lawyer attempting to protect his client. The want of privilege 
arises however not from the motive but solely from the occasion. ( Fahr 
v. Hayes, 50 N. J. L. 275 at page 281. ) As to the complaint, it should set 
out the very words. (Holmes v. Webster: 62 N. J. L. 55: 40 Atl. Rep. 
778.) It would be for the defendant, under the ruling in the Fahr case, 
to prove, first that the occasion was privileged and secondly that she ut- 
tered the words with an honest belief in their truth: and it would then be 
the duty of the plaintiff to show express malice, which as stated in that 
case, might be indicated by the fact that “the terms used were utterly 
beyond and disproportionate to the facts which the defendant has reason 
to believe.” (Duerrler v. Rowell, 131 Atl. Rep. 615.) 


While the proof of facts tending to show lack of ill will or malice 
and an honest belief of the truth of the words used is permissible in miti- 
gation of a claim for punitive damages in an action for slander, such evi- 
dence is not admissible when the damages sought are compensatory only, 
the right to punitive damages resting upon a wrongful intent to injure, 
and that of compensation on the actual injury suffered is held in Garrison 
v. Robinson, 81 N. J. L. 497, 79 Atl. Rep. 278. That the complaint for 
continuous slander must be drawn with great particularity and the special 
damages averred with the same care is held in Molt v. Public Indemnity 
Co., 161 Atl. Rep. 346. In the case of Feeney v. Curley, 62 N. J. L. 70, 
40 Atl. Rept. 678, we note that if they (the words) can be understood as 
imputing a crime, no innuendo whatever is necessary; and as to being ac- 
tionable per se see Johnson v. Shields, 25 N. J. L. 116; as to punitive 
damages, see Hulbert v. Arnold, 83 N. J. L. 114, 83 Atl. Rep. 497: as to 
actual malice see Bahrey v. Poniatishin, 95 N. J. L. 128, 112 Atl. Rep. 481: 
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and where no privilege was pleaded see O’Connor v. Clawans, 133 Atl. 
Rep. 417. Im the case of Pier v. Speer, 64 Atl. Rep. 161, the defendant 
pleaded the general issue and a plea of justification; in the case of Flaacke 
v. Stratford, 64 Atl. Rep. 146, it was held that it is the effect of the words 
upon the bystanders that is the basis of damages, for there are no damages 
unless the words spoken are heard by others than the parties. The case 
of Brightman v. Davies, 127 Atl. Rep. 327 cites that the fact that the 
prosecution for the crime charged is barred by the statute of limitations 
does not destroy the actionable quality of the words. 36 C. J. 11096, p. 
106 and cases. Upon the question of malice, the case of Moore v. Beck, 
58 Atl. Rep. 166 quotes from the case of King v. Patterson, 49 N. J. L. 
417, 9 Atl. Rep. 705, 60 Am. Rep. 622, Mr. Justice Depue, speaking for 
the Court of Errors and Appeals thus lays down the rule with relation to 
malice in actions of slander. Where the words spoken impute a crime, 
unless they are justified by proof of their truth, the law conclusively pre- 
sumes malice such as is essential to the action, and good faith and an 
honest belief in their truth will be no defense. But in a legal sense, malice 
as an ingredient of an action for slander, signifies nothing more than a 
wrongful act, done intentionally, without just cause or excuse. The ab- 
sence of a malicious motive therefor—in other words the absence of ac- 
tual malice—will not bar the action, although it will protect against ex- 
emplary damages. The filing of a plea of justification, not followed by an 
attempt to prove at the trial the truth of the words spoken, or followed by 
an admission at the trial of their untruthfulness, has been held in other 
jurisdictions, to warrant the conclusion that they were spoken with a 
malicious motive. The rule is an arbitrary one, and has not been uni- 
versally adopted. 





CURRENT DECISIONS 


Digests of and Comments upon Important Current Decisions of the 
New Jersey Courts. Selected and Compiled by 
Maurice C. BRIGADIER. 


Banks and Banking. Set Off of Deposit Against Debt Due Bank. 


The complainant municipality had on deposit with the defendant 
Trust Company at the time it was suspended and taken over by the 
Commissioner of Banking and Insurance the sum of approximately 
$50,000. At the same time the defendant Trust Company was the 
owner of bonds of the complainant municipality aggregating $27,- 
000. Subsequent to the suspension of the defendant Bank, the mu- 
nicipality defaulted in the payment of interest on the bonds and 
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elected to treat these bonds as presently due and demanded a set 
off of its deposit pro tanto against the amount due for principal and 
interest on the bonds. The Commissioner of Banking and Insurance 
refused to do so. The bill was filed by the complainant municipality 
to compel the Commissioner to do so. Held, in an opinion by Vice 
Chancellor Berry that the complainant was entitled to set off the 
claim. Neptune City v. Sea Coast Trust Co., 116 N. J. Eq. 357. The 
relation between a bank and its depositors is that of debtor and cred- 
itor and the bank may set off against a general deposit, a debt due 
from the depositor. The depositor debtor may demand that his de- 
posit be set off pro tanto against the debt due from him to an insol- 
vent bank. In a strict statutory set off, a distinction has been made 
between the case of an obligation due to the debtor claiming the right 
of set off and an obligation due by him. In the latter case he may 
elect to treat his own debt as presently due and become entitled to 
the set off, while in the former he cannot accelerate the maturity of 
the debt due him. The Commissioner of Banking and Insurance con- 
tended, that the rule of set off is only applicable in cases of insolvency 
of the bank. The Court held that where the Commissioner of Bank- 
ing and Insurance suspends the operation of the Bank and takes pos- 
session of its property and business pursuant to the statute, that same 
is equivalent to the insolvency of the bank. The case of Hannon v. 
Williams, etc., 34 N. J. Eq. 255, is distinguished by the Court;.. . in 
that case a depositor in an insolvent Savings Bank was held not en- 
titled to set off a deposit to her credit against the amount due from 
her upon a bond and mortgage held by the Bank. The rule of set off 
did not apply because the Bank involved was a Savings Bank having 
no stock or stockholders. The depositors were likened to stockhold- 
ers and were held to be the holders of Bank’s assets. It should be 
noted that in the opinion of Vice Chancellor Berry, the rule is stated 
that the Bank may set off against a general deposit a debt due it from 
the depositor. Although this is correct as a general statement of the 
law of set off as applied to banks, it is not true where the depositor 
isa municipality. In the case of Piscataway Township v. The First 
National Bank of Dunellen, 111 N. J. L. 412 168 A 757, the Township 
had borrowed from the Bank $50,000 upon a temporary improvement 
note. The note was payable on demand. The Township being in 
default on the note after demand, made by the Bank, found that 
a deposit which had been made by the Township with the Bank had 
been set off by the Bank against the amount due on the note. The 
Court of Errors and Appeals, held that the bank could not set off 
the debt due from the municipality against the deposit of the municipality 
in that Bank; that a municipality’s general account in the Bank is 
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composed of moneys dedicated to particular purposes; that a claim 
against a municipality is collectible only by a mandamus proceeding 
requiring the municipality to raise the necessary funds by taxation 
with which to pay the claim; that a claim against the municipality 
cannot be collected by a levy under a judgment against the munici- 
pality; that, therefore, the statute of counterclaim and the rules of 
the Supreme Court do not enable a creditor of a municipality to set 
off a debt due from the municipality against a debt due to the muni- 
cipality. See also Vanderpoel v. the Borough of Ephraim, 111 N, J. 
L. 423 168 A 575, where the Court of Errors and Appeals held, that 
a judgment creditor of a municipality could not satisfy the judgment 
by issuing an execution and levying upon moneys belonging to the 
municipality ; that the remedy of a municipal creditor is to proceed by 
mandamus. 


Practice and Pleading at Law ... Waiver of Trial by Jury 


Suit was instituted against the defendant in the District Court. 
The defendant demanded a jury trial and deposited with the Clerk the 
necessary jury fees. The Clerk of the Court deposited the fees in a 
special trust fund opened for said purpose. The Bank in which the 
fund was deposited was closed with the result that the trust fund was 
no longer subject to withdrawal. The plaintiff served notice upon the 
defendant that he would apply for a trial without a jury unless the 
defendant deposited a new jury fee since the Clerk of the Court was 
unable to withdraw the moneys to summon a jury. The defendant 
refused to deposit the new fee, whereupon the court made an order 
directing the defendant to do so within fifteen days and upon his failure 
to do so that the case should be disposed of without a jury trial. The 
defendant still refused to do so, whereupon the Court proceeded to 
try the case without a jury, the defendant participating in the trial by 
a cross examination of the plaintiff and his witnesses, and by an ex- 
amination of the defendant and his witnesses. Judgment having been 
entered in favor of the plaintiff, on appeal, to the New Jersey Supreme 
Court held, reversed. Tambe v. Otto, 113 N. J. L. 71 172 A 544 
The right to a jury trial is absolute if demanded at the proper time 
and if properly made and deprives the Court of jurisdiction to try the 
case, otherwise then by jury. The test is the performance of the con- 
ditions set forth in the statute entitling the party to a jury and not 
the ultimate destiny or responsibility of the loss of the fees ad- 
vanced. The defendant’s right to a jury trial became absolute and 
complete when he made the necessary demand for the jury and paid 
the statutory fees. It is not the defendant’s concern what later be- 
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came of the money. The participation of the defendant in the trial 
over his objection against proceeding without a jury cannot defeat 
his right to a trial by jury. The defendant has had no choice in the 
forum and is there in invitum. The Court has never acquired juris- 
diction of the subject matter of the litigation. The case of Venghis 
v. Commonwealth Casualty Co., 101 N. J. L. 151 127 A 158, dis- 
tinguished. In that case the Judge of the Circuit Court, without stat- 
utory power referred a Supreme Court issue to a judge of the Court 
of Common Pleas for trial. The defendant submitted to the juris- 
diction of the Court, cross examined the witnesses of the plaintiff as 
to the merits of the litigation. On appeal to the Court of Errors and 
Appeals held, that since the Court possessed jurisdiction of the sub- 
ject matter of the litigation, the participation by the defendant in the 
trial of the case constituted a general appearance and thus gave to the 
Court jurisdiction of the person of the defendant as well. Whereas, 
the general appearance can never cure lack of jurisdiction of subject 
matter, it will remedy a lack of jurisdiction over the person of a party 
to the suit. 


Wohkmens Compensation ... When Constitutes Employment 


The petitioner was a caddy who carried clubs for players upon 
the golf course of the defendant. The testimony disclosed that the 
caddy master employed as an agent of the Club, exercised the power 
of selecting the caddies who were permitted to work on the course; 
that the caddy master issued a badge to each caddy without which, 
none could come upon the property of the defendant; that the caddies 
were paid, however, by the players; that the petitioner was an au- 
thorized caddy on the course of the defendant having been given a 
badge and had been such for a period of 34 years; that the petitioner 
had entered the grounds of the Club and was on his way to the caddy 
house, where he was to report for work and await assignment to a 
player; that while proceeding along a driveway, he was overtaken 
by an employe of the Club in an automobile supplied by the Club 
for the purpose of transporting caddies from the caddy house to the 
first tee; that the petitioner accepted a lift in this automobile and 
was injured while alighting from it. The petitioner thereupon pre- 
sented his petition for compensation before the Workmens Compen- 
sation Bureau. The defendant Club contended that the petitioner 
was not an employe within the meaning of the Workmens Compen- 
sation Act and that the accident did not arise out of the employment. 
The Workmens Compensation Bureau entered an award in favor of 
the petitioner, which was affirmed by the Court of Common Pleas. 
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Upon review by writ of certiorari before the New Jersey Supreme 
Court, held, affirmed. Essex County Country Club v. Chapman, 113 
N. J. L. 182 173 A 591. The petitioner was an employe within the 
meaning of the Workmens Compensation Act. The method of com- 
pensation is determinative of the employment. A waiter in a res- 
taurant who may receive no wages from his employer and who is 
entirely dependent upon the tips which he may receive from the 
persons he serves is nevertheless an employe within the meaning of 
the Act. The determinative fact in the matter is the fact that the 
employment and discharge of the caddy during all of the time when 
he is not actually in the service of a member of the Club is wholly 
under the control of the Country Club. Claremont Country Club vy. 
Industrial Commission, 163 Pac. Rep. 209 followed with approval. 
The accident did arise out of the employment. The petitioner was 
rightly on the driveway on the Club property; it was his duty to go to 
the caddy house, and the question is not whether he adopted a way 
which was not exactly the right one, namely, the question is not 
whether he should have accepted a lift or should have walked, but 
whether intending bona fide to go to the caddy house he was acting 
in the course of his employment. Bolos v. Trenton Fire Clay & 
Porcelain Company, 102 N. J. L. 479 133 A 764, affirmed per curiam, 
103 N. J. L. 483 followed. 


Mortgages ... Usury Effecting Acceleration Clause 


A bill was filed to foreclose a mortgage in which it was admitted 
that the mortgagor had paid to the mortgagee a bonus of $300.00 
upon the execution of the mortgage and an additional bonus of $300.00 
for an extension of time for the payment of the principal. The fore- 
closure was for the non-payment of interest which had remained un- 
paid beyond the 30 day period provided for in the mortgage. Tne 
mortgage contained an acceleration clause entitling the mortgagee to 
declare the entire amount due upon the default in interest. Held, by 
Vice Chancellor Sooy that moneys paid by way of bonus for the loan 
of moneys secured by bond and mortgage are to be credited to the 
principal ad not to the interest. Colleran v. Wall, 116 N. J. Eq. 284 
173 A 337. The due date of the principal of a usurious bond and mort- 
gaye may not be accelerated by reason of adefault in interest. 
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Equity ... Injunction to Restrain Breach of Contract for Personal Services 


The complainant, a manufacturer of toys employed the defendant, 
an inventor, to invent and design toys and tools and dies to be used in the 
process of manufacturing toys for a period of three years at a fixed weekly 
wage and a percentage of the profits on the toys invented by him. The 
defendant inventor quit the employ of the complainant before the expira- 
tion of his contract of employment and took employment with the de- 
fendant company which also manufactured toys. The complainant filed a 
bill to restrain the defendant inventor from serving his new employers 
and also to restrain the new employers from continuing the inventor in 
their employ. Upon application for a preliminary injunction, held, by 
Vice Chancellor Backes, injunction granted. Essex Special Company, 
Inc., v. Bueschel, 116 N. J. Eq. 337 173 A595 The services agreed to be 
rendered by the inventor to the complainant were special, unique and of 
an extra ordinary character and came within the class where equity while 
not specifically enforcing the affirmative part of the agreement will never- 
theless restrain the employe from violating the negative part thereof. A\l- 
though the contract did not contain an express negative covenant, never- 
theless, the contract did by implication preclude the idea that the inventor 
could serve others and therefore the contract impliedly contained a nega- 
tive covenant to the effect that during the period of the contract the in- 
ventor would not give his talents to others. It is not necessary that the 
contract contain an express negative covenant in order that equity may 
restrain a breach thereof. Equity may do so where, although there is no 
negative clause, the peculiar character of the contract implies the existence 
of a negative clause. Cort v. Lassard, 18 Ore. 221; Harry Rogers The- 
atrical Enterprises, Inc. v. Comstock, 232 N. Y. S. 1, followed with ap- 
proval. 


Corporations . . . Disregard of Corporate Fiction 


Testator gave his estate to a trustee to pay the income to his son 
for ten years and then to pay over the corpus to the son with the proviso, 
however, that if the son died within ten years then over to others. By 
a codicil executed the same day as the will the testator devised to the 
son certain real estate. The legal title to the real estate was in a corpora- 
tion formed by the testator, of which he owned all the capital stock. 
The trustee prayed for a construction of the will and a declaration of the 
tights thereunder. The son prays that since the real estate had been 
devised to him and since the testator had caused the legal title thereof 
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to be put in the name of a corporation of which he owned all the capital 
stock, that the corporate fiction should be disregarded so that the legal 
title to the real estate should be held to be in the testator and thus should 
pass to the son by the codicil. Held, in an opinion by Vice Chancellor 
Backes, that the corporate fiction may not be disregarded and the legal 
title therefor, does not pass by the codicil. Fidelity Union Trust Com- 
pany v. Roest, 113 N. J. Eq. 368. The legal title of the property is in 
the corporation. The property, therefore, cannot pass under the devise, 
The devise canot be given effect on the theory that the equitable title 
was in the testator upon a resulting trust, for even though he paid the 
purchase price, it nevertheless was the intention of the testator to convey 
and vest the title both legal and equitable absolutely in the corporation 
organized by the testator for that purpose. The devise cannot be given 
effect upon the theory that the equitable title was in the testator by virtue 
of possessing all the capital stock of the corporation. The corporation is 
an entity distinct, separate and apart from its stockholders and it is im- 
possible to attribute an interest in its property to its stockholders. The 
corporate fiction cannot be disregarded although it may be ignored when 
the fiction is invoked to promote fraud or injustice. Title, however, to 
corporately owned property may be transferred only through the media 
provided. Professor Wormser’s view as set forth in “The Disregard of 
the Corporate Fiction’”’ followed. The testators intention, however, may 
be effectuated. The testator has supplied the means. All the corporate 
stock is in the hands of the trustee. The trustee may function through 
the corporation which it controls and cause the property to be conveyed 
to the son. The trustee not only has the power to comply but it is the 
obligation of the trustee to adjust itself to meet the plainly given direc- 
tions of the creator of the trust. The trustee can dissolve the corpora- 
tion and as trustee convey and have the corporation resolve to convey 


the property to the son. 


The testator devised his real estate to his wife for life and upon her 
death to certain named devisees. Subsequent to the making of the will 
the testator conveyed real estate owned by him to a corporation and be- 
came the holder of all the shares of stock in the corporation. The wife 
having died, the devisee named in the will filed a bill seeking a decree that 
the corporation, held the legal title to the lands for the benefit of the de- 
visee named in the will and that the corporation be decreed to make con- 
veyance to the complainants for said premises. Held, in opinion by Vice 
Chancellor Stein, that the bill be dismissed. Schwartz v. Gertwagen 
Realty Corp., 114 N. J. Eq. 428. By the common law an absolute con- 
veyance of lands which were specifically devised, made after the execu- 
tion of the will, operated as a revocation of the devise for in such case 
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the devisor does not die seized and his alienation after making the devise 
is conclusive evidence of a change of intention with regard to such testa- 
mentary disposition. So inflexible was this rule of the common law that 
if the testator subsequently aliened lands devised and afterwards ac- 
quired a new freehol destate in the same lands such newly acquired estate 
would not pass in the devise. In this later respect, however, the law has 
been changed in this state by section 26 of the statute of wills which per- 
mits the devise of after-acquired property. Except as so modified, the 
common law rule is so enforced in this state and rests upon the same 
principal that the subsequent alienation of the property devised evinces a 
change of mind on the part of the testator and is therefore, a revocation of 
the devise. The corporate fiction cannot be disregarded in order that the 
legal title to the property may pass by the will. Fidelity Union Trust v. 
Roest, supra, distinguished. In that case the Court held that the corporate 
fiction may not be disregarded but that this would not prevent effectuating 
the testator’s intention as expressed in the will since the means for doing 
so had been supplied by the testator by placing all the corporate stock in 
the hands of the trustee. 





HOW TO RELIEVE REAL ESTATE FROM SOME OF ITS 
HEAVY BURDENS 


By James Turner Ackerman of the New Jersey Bar, Former Assemblyman from 
Bergen County. 


The marvelous attempts of the present Federal Government to 
ameliorate the condition of the common people is arousing the nation 
to a sense of its responsibilities and opportunities in cooperating in 
measures to bring about a recovery from the depression. This has 
resulted in a letter written to President Roosevelt suggesting that. 


“Every real estate operator and owner knows the fearful ex- 
pense connected with transferring property, the search fees, title in- 
surance, surveys, running anywhere from $50 to $1,000 according to 
location or value of the property, which is repeated as many times 
as it is sold or mortgaged. Yet, every day automobiles are bought 
and sold, shares of stock are transferred, bonds and other securities 
which are just as valuable and require just as much care and are just 
as secure as real estate, and no attorney is required, no title company 
is required, the expense of the latter transfers is almost nothing. 

“We have all over the country County Clerk’s Offices where the 
records are kept in such a way as to make it impossible for an ordinary 
citizen to ascertain the titles to property. In these offices are trained 
experts who devote their lives to this work. If they were organized 
on a system to indicate the condition of a property which could be 
determined every time a title passed and be fixed by a judgment of 
some court or proper official, that would make it certain as to the 
ownership of any piece of property. Now no one knows if any one 
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owns anything unless it was looked up by a lawyer or title company 
to so certify, as no one will take your title otherwise. But if you 
present a share of stock or bill of sale of an automobile there is no 
trouble at all in the making of a transfer. 

“This is an expense on real estate all over the length and breadth 
of this land and prevents the sale and mortgaging of property and 
interfe res with its development, improvement and ownership. 

“The present administration has done so many valuable and use- 
ful things in freeing life from red-tape and helping business get on 
its feet, it is believed it would find this a work well worthy of its 
consideration. 

“Like every other innovation there are vested interests, powerful 
and alert, to prevent any improvement interfering with their income 
and profit. That is the very reason that some one with courage and 
insight that can take up the sufferings and needs of the forgotten 
property owner to make it possible that the ownership of property 
would not be a curse, loss and a ruin, but that it might be permitted 
to work along in obtaining a recovery from the depression. 

“Foreclosures of mortgages cost enormous sums of money and 
they bought in for much less than the amount due on the mortgage 
there are any number of mortgagees who are willing to sell properties 
and expense of foreclosure. This loss is saddled upon them by the 
difficulty of making title and this could be eliminated if they had a 
title certificate that could be foreclosed in a simple, inexpensive way, 
and the burden of real estate reduced and the homes of the people 
protected.” 

To this letter a reply came from Washington, dated November 
1933, stating: 


“President Roosevelt has asked that we answer your generous letter 
of October 17. 

“We found your comments interesting and quite agree with you 
in that the problem which you present is of major importance. All of 
us who have had experience in the buying or selling of property realize 
there is much red tape to contend with, and sometimes it appears 
unnecessary. 

“It will be a pleasure for me to thoroughly study the Torrens Sys- 
tem at my earliest opportunity, and you may be sure this matter will be 
discussed with the proper authorities. It would perhaps be well if you 
were to also discuss the question with your U. S. Representative or your 
U. S. Senator, inasmuch as legislation of such a nature would, of course, 
have to originate in one or the other branch of Congress. 

“Very truly yours, 
A. R. FORBUSH, | 
“Chief, Correspondence Division. 


It appears from the foregoing that it becomes the privilege and duty 
of every voter to familiarize themselves with the Torrens System and 
they will find there are associations probably in many States for the 
furtherance of this idea and it is the privilege and opportunity of every 
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voter to exert themselves to bring pressure to bear upon Representatives 
and Senators and also upon the local legislators to agitate this subject in 
order to promote action upon it. 

The writer at one time submitted a proposed law to the Legislature 
of New Jersey to which a hearing was given and no one else appeared 
in support or opposition to the measure excepting a secretary of some 
law association in Trenton who said that there was no demand for legis- 
lature of this kind, which simply means that a matter which is everybody’s 
business is nobody’s business and that these vested interests had such a 
control of the situation that the bill would not even be reported for the 
consideration of the Assembly. In other words, it requires pushing and 
the hearty cooperation of associations and masses of people to get any 
action upon the most necessary, simple, fundamental and useful improve- 
ments. Will you cooperate? 

Clipping from the New York Times, about February 17, 1934, 
entitled “Bills Make State Vest Realty Title.” Senator Buckley 
Offers New Transfer System to Give the City $2,500,000 a Year. 
Ending Doubt of Validity. Benefits to Property Owners Stressed. 

Albany, Feb. 16.—A new system for the filing of real estate trans- 
fers in the five counties comprising New York City, which is expected 
to increase the city’s revenues by $2,500,000 annually and effect an 
even greater saving to property owners, is provided in five bills introduced 
today by Senator Buckley. 

“These bills would eliminate the red tape now involved in the re- 
cording of transfers,” the Senator said. ‘After the initial registration, 
transfers of title could be effected almost instantly and, in, addition, the 
owners would receive an indefeasible title to their property.” 

Absolute title would be vested in the owner of real estate by the 
State, he explained, and the transfer of land would not be dependent 
upon the validity of the title of the transferer. After the title has once 
been registered, no further registration would be necessary, thereby 
effecting a material reduction in the cost of transfering titles or placing 
of mortgages. 

Approved by Legal Authorities. 

“Under the present system the validity of the title is often questioned,” 
the Senator said. “Through the enactment of these bills, all doubt of the 
validity of such titles would be eliminated. 

“The present system of passing title entails a long and tedious search, 
usually requiring a month to close a title. This is also true when a 
mortgage is placed on property with the attendant heavy expense 1n- 
volved in each transfer or mortgaging of real property.” 

Before offering the bills, Senator Buckley discussed them with At- 
torney General Bennett and other authorities who are understood to have 


approved them. 
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COMMENT FROM PENNSYLVANIA 


The following letter from a mem- 
ber of the Bar of Pennsylvania has 
been received : 

Dear Mr. Holmwood : 

I have read with warm approval 
your editorial in the June number 
of “The New Jersey Law Jour- 
nal” entitled “Admission to the 
Bar” in which you comment on the 
proposal of the Committee of the 
Essex County Bar Association to 
limit arbitrarily the number of per- 
sons admitted to that bar and to 
select those for admission on the 
basis of superior legal intelligence 
only. 

I heartily agree with you that 
some lawyers have a genuine “blind 
spot” in their conception of the 
moralities and ethics of the pro- 
fession and all too many more dis- 
play an indifferent myopia with re- 
spect to them. After all, many 
matters of ethics and good be- 
haviour within the profession are 
not founded on moral fundamentals 
but rather on points of propriety 
and good manners. They are not 
always such as to charge the con- 
science with an instinctive recog- 
nition of their rightness. To ab- 
stain from stealing the money of 
a client is a prohibition based on 
fundamental moralities; to refuse 
to accept the client of another law- 
yer except on proof that the client 
has been discharged by the latter is, 
since the practice of law is com- 
petitive, a matter of good manners. 

Furthermore, the young prac- 
titioner is launched into his pro- 
fession with little or no training in 
legal morals and ethics. He is left 
to discover them like most children 
are left to discover sex, under the 
most adverse and offensive circum- 


stances. It is true that some law 
schools give a few perfunctory 
hours of such instruction in one 
semester; the most of them do not 
even do that. Yet it ought to be a 
major subject for all of the three 
years. Exhaustive study of the 
wealth of decision on the conduct 
of an attorney and counsellor 
should be continued throughout the 
curriculum to the end that there 
should be engrafted in the mind of 
the student so deep it could never 
be erradicated the splemn and seri- 
ous nature of his future office in 
the judicial system. No plan of 
education should be content with 
the mere teaching of the canons of 
ethics. 

Being a good lawyer is like being 
a gentleman. Founded though it 
may be on the recognition of funda- 
mental moral laws, it consists main- 
ly in the skillful practice of the 
small niceties of life that are in- 
cessantly bobbing up. If it takes 
generations of breeding and the 
rigid training of a lifetime to make 
a gentleman, a good lawyer is not 
capable of being formed over night. 
When law schools spend more time 
in instilling into prospective law- 
yers the seriousness and importance 
of their functions as officers of the 
court and in inspiring them with 
a realization of the gravity of their 
obligations, the bar will purify it- 
self. Better law schools will make 
more scrupulous lawyers. 

May I again commend the sound 
common sense of your editorial. 

Very truly yours, 
Frank P. MartTIN. 





STATE NOTES 


Mr. G. Frank Shanley has an- 
nounced the removal of his of- 
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fices to 665 Bergenline Avenue, 
Union City, N. J. 

Mr. Reginald A. Creighton has 
opened offices at No. 40 Lacka- 
wanna Plaza, Montclair, N. J. 
Cases of Holmwood & Creighton 
will be handled from offices at 31 
Clinton Street, Newark, as here- 
tofore. 





OBITUARIES 
WivBur A. HEISLEY 

Wilbur A. Heisley formerly of 
Long Branch, N. J., passed away in 
East Orange a few weeks ago at 
the age of 76. 

Mr. Heisley was born at EI- 
mer, N. J., in Salem County, in 
1858. At the age of 17 he began 
the reading of Law and in 1879 
was admitted to the New Jersey 
Bar. He settled at Long Branch 
where he gave his services as 
Mayor for two terms. He ran for 
the state Senate in 1892 on the 
Republican ticket. In 1894 he be- 
came Prosecutor of the Pleas of 
Monmouth County, and a year or 
two later was appointed Judge of 
the Monmouth County Circuit 
Court. He was a Special Exam- 
iner in Chancery and a Supreme 
Court Commissioner. 

His wife, formerly Miss Myrtle 
DeGraw Morris of Long Branch, 
died in 1932. 

Mr. Heisley several years ago 
closed his Long Branch office and 
moved to Newark, N. J., where 
he maintained an office in the Es- 
sex Bldg., 31 Clinton Street. He 
leaves a sister, Mrs. Mattie Clark 
of Woodbury, and a brother, Au- 
gustus Heisley of Nutley, N. J. 


Avucustus L. FRIDMAN 
Augustus L. Friedman of Mont- 
clair, N. J., died this month at his 
home in Montclair at the age of 44. 
He was born in Jersey City but 
moved to Newark a number of 
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years ago. He was admitted to the 
bar in 1916 and qualified as a coun- 
sellor in 1920. He established of- 
fices in Newark and retained them 
even after he moved to Montclair, 
where he opened other offices. He 
was a Republican and in 1927 was 
appointed United States Commis- 
sioner, taking the place of Joseph 
E. Conlon. He was a graduate of 
Princeton University and also of 
the Newark Law School. 


Leo J. CoAKLEy 

Leo J. Coakley of South Amboy, 
N. J., was killed recently in an 
automobile accident. He was 43 
years of age. While crossing a 
street he was struck, knocked down 
and sustained a_ fractured skull 
from which he did not recover He 
leaves his wife and five children. 


SHELDON FRANKLIN 

Sheldon Franklin of East Or- 
ange, N. J., died at his home re- 
cently from a heart attack at the 
age of 55. He was born in East 
Orange, passed through his ele- 
mentary education in New Jersey, 
graduated from Princeton in 1903 
and received his legal education at 
New York Law School. 


GEorGE J. CARR 

George J. Carr of Montclair, 
N. J., passed away this month at 
the Mountainside Hospital of 
Montclair, at the age of 82. 

Mr. Carr was born at Enfield, 
Mass., but has been in Montclair 
for many years. He actively en- 
gaged in the practice of Law un- 
til a few years ago when he re- 
tired. 

He was a graduate of Dart- 
mouth College, 1874. 

He leaves his wife, Mrs. George 
J. Carr, a son, Shirley N. Carr, 
and a daughter, Mrs. F. A. Rode- 


wald. 
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